Distribution Company-Supplier Service Agreement Outline

Introduction 

The following outline for a “Distribution Company - Supplier Service Agreement” (“Agreement”) attempts to provide a framework in which to create a jurisdiction- specific Agreement consistent with the jurisdiction’s Governing Documents.  The outline is not intended to be a formal, legal document that dictates the terms and conditions of the contractual relationship between the Distribution Company and Supplier.    Each jurisdiction has its own set of Governing Documents that may or may not address the details of a contractual relationship between Distribution Companies and Suppliers.  Thus, terms of the ultimate Agreement will reflect the structure of the individual retail market.
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1
GENERAL AND ADMINISTRATIVE PROVISIONS

The opening section typically names the parties to which the Distribution Company-Supplier Service Agreement (the Agreement) applies and the date on which the Agreement was signed. 

1.1
Purpose of Agreement

This section identifies, in general terms, the purpose of the document and the general terms and conditions that bind the parties.  Typical clauses may include the following:

a. This is a legally binding agreement governing the business relationship between the parties as it pertains to electricity supply, metering services, billing, etc.

b. This agreement is not to be interpreted as a joint venture arrangement. 

c. There are other applicable laws, regulations, codes, etc. that govern the relationship. 

1.2 
Definitions

This section may be included to define terms that are relevant to the Agreement.  

1.3
Term of Agreement

This section defines the effective date of the Agreement and the date the Agreement will terminate.  

The date of termination may coincide with any of the following:

a. Notification by a Supplier that no longer wishes to operate in a Distribution Company’s service territory; 

b. The date that a modified or new service agreement commences; or 

c. The date that certain automatic termination clauses come into effect, such as those described in the “Event of Default” section.

This section may also include a description of the process by which one party may inform the other of its intent to terminate the Agreement.

1.4
Amendments and Modifications to Agreement

This section identifies the rules for amending or modifying the Agreement.

1.5
Assignment, Delegation and Subcontracting

This section defines the terms and conditions under which a party to the Agreement may assign its rights or obligations to a third party. Typically, clauses would say that neither party may assign rights or obligations without the prior written consent of the non-assigning party.  Such clauses usually distinguish between assignment and subcontracting.  Subcontracting is not an assignment of rights or obligations, but rather a means of fulfilling the rights and obligations of the contracting party through a subcontractor.

1.6
Third Party Beneficiaries

This section reiterates the parties that are subject to this Agreement and states that there are no third-party beneficiaries.

1.7
Enforceability

This section describes the enforceability of the Agreement under certain conditions. For example: 

a. Severability:  If any provision of this Agreement or application thereof is held invalid or unenforceable, the remainder of the provisions in this Agreement shall not be affected and shall continue in full force, unless deletion of the provision makes the Agreement fail to address its central purpose. 

b. Governing law:  This section references the applicable venue under which the Agreement will be enforced (e.g., state and federal laws).

c. Effect of headings:   This section states that headings and subheadings have no effect on interpretation of terms of the Agreement.

1.8
Notices

This section indicates that all notices under the Agreement shall be in writing and acknowledges the rights of parties to change the contact persons’ name and address to which notices should be sent.  Any special requirements with respect to delivery options may be delineated here.  Reference may be made to the contact persons and addresses listed in an appendix. 

1.9
Relevant Documents

This section may reference other applicable tariffs, laws, regulations, codes, regulatory guidelines, rules, operational manuals, etc., which govern or affect the relationship.

In the event of a conflict, conditions and requirements in certain Governing Documents may take precedence over the terms and conditions in the Agreement.  This section also should describe the hierarchy of documents (i.e., which document takes precedence in the event of a conflict).

Most jurisdictions promulgate detailed rules by which the competitive electricity retail market and retail market participants must operate.  These rules tend to be described in documents separate from a contractual agreement (e.g., legislation, codes, regulatory guidelines).  These rules may include processes in which a Distribution Company and Supplier may interact.  For example:

a. Retail settlements/reconciliation

b. Customer information

c. Customer switching

d. Load obligations of the Supplier

e. Load profiles used by the Distribution Company

f. Utilization of schedule coordinators and agreements

g. System operations/curtailment

h. Delivery and balancing

i. Tariffs and fees

Details on these processes could be included in this Agreement by reference, or actually detailed in the Agreement itself.  If these rules are incorporated by reference, a summary of the relevant documents could be included here or in an appendix.  Alternatively, each of the above topics could be developed as separate sections.  To the extent the operating conditions are not spelled out in other documents, these conditions may need to be addressed specifically in the text of the Agreement.

1.10
Waivers

Although an agreement usually is subject to the legislative and regulatory requirements of the jurisdiction, this section may be included to define any waivers of conditions in the relevant documents.  

2
CONDITIONS PRECEDENT

This section would include a list of the conditions that must be in place prior to entering into the Agreement or prior to either the Agreement becoming effective or to commencing service under the Agreement.  Examples may include:

a. Each party is licensed as required under applicable laws and regulations.

b. Each party is in compliance with applicable laws, regulations, license conditions, market rules, etc.

c. The parties have satisfied all applicable creditworthiness requirements.

d. The Supplier has entered into the appropriate agreements with schedule coordinators to allow the Supplier to serve load.

e. The requisite electronic funds transfer arrangements are in place.

It may be noted that these conditions precedent are ongoing obligations of the parties and failure to continue to meet these conditions may provide grounds for default or eventual termination of the Agreement.

3
EVENTS OF DEFAULT AND REMEDIES FOR DEFAULT

This section defines the conditions under which a Supplier or Distribution Company would be considered in default of the Agreement.  Examples may include:

a. Non-payment

b. Bankruptcy

c. Violation of license conditions or regulations, including Customer slamming

d. Non-compliance with terms and conditions of the Agreement, including security arrangements or conditions precedent

This section describes the actions that either party may or must take when a default occurs.  Such remedies may be prescribed by applicable regulatory requirements or by general commercial law. This section may also include statements concerning the ongoing obligations of each party.  Examples of remedies include the following:

a. Description of notification requirements

b. Period of time during which a party can correct the default before termination of the Agreement

Specific remedies associated with particular events may be described in the relevant sections of the Agreement.

This section may specify the interest rate that would be paid by the defaulting party during periods of default.  Any other arrangements made by the parties to remedy defaults may also be included.

4
LIMITATION OF LIABILITY

This section  defines the extent of liability of each party.  Liability is often limited to direct or actual damages incurred as a result of a party’s action, lack of action, default, or wrongful termination.  Typically, damages such as consequential, indirect, special, or punitive are specifically excluded by this section.

5
INDEMNIFICATION

This section typically provides that each party shall hold harmless the other party from claims by a third party due to the negligence of the indemnifying party, subject to the limitations of liability.  For example, in the event that the Distribution Company is authorized to physically disconnect the Customer on behalf of the Supplier, the  Agreement should indemnify the Distribution Company against any damages resulting from that action.  Indemnification typically extends beyond the termination of the Agreement.

6
FORCE MAJEURE 

This section relieves the parties of liability due to events beyond their control.  Such events are defined in this section.

A description of the process by which a party informs the other of the event of force majeure may also be included.

7
SYSTEM OPERATION

This section may be included  to delineate the rights of the Distribution Company to physically disconnect, curtail, interrupt or reduce service to Customers whenever the Distribution Company reasonably determines that such an act is necessary to maintain system reliability, or is directed to do so by an appropriate third party, such as a regional transmission authority, government agency, or civil authority.  Notifications to market participants and related issues may also be included.

8
SECURITY ARRANGEMENTS

This section delineates in general terms the requisite creditworthiness requirements of the parties and describes any potential security arrangements that may be established between the parties, or refers to other Governing Documents that specify creditworthiness requirements. 

9
METERING

Where applicable, this section describes the conditions under which a Market Participant may provide competitive metering services.  This section may also include a reference to any metering requirements stated in other Governing Documents.

If metering services are not unbundled, this section would describe the metering options made available to a Supplier by the Distribution Company. 

10
UNAUTHORIZED ENERGY USE

This section may be included to incorporate specific provisions, protections and penalties related to unauthorized energy use by the end use Customer. It also could be used to create an obligation on both parties to inform the other if unauthorized energy use is suspected.

11
CUSTOMER BILLING AND PAYMENTS 

This section delineates. in general terms, the standard customer billing and payment arrangements that may be established between the parties, or refers to other Governing Documents that specify customer billing and payment requirements.

12
BILLING AND PAYMENTS BETWEEN MARKET PARTICIPANTS 

This section delineates, in general terms, the standard billing and payment arrangements that may be established between the parties, or refers to other Governing Documents that specify billing and payment requirements between the parties.

13
COMMUNICATION PROCESS

This section describes the communication process by which required reports, data, and information are communicated between parties.  

14
CUSTOMER INQUIRIES

If applicable, this section describes the process by which each party is obligated to handle Customer inquiries. This may include decision rules on which calls (if any) one party might handle for the other and the preferred method for getting the Customer in touch with the correct party (live transfer, referral, etc.). 

15
AUDITS

This section identifies the rights of each party and the circumstances under which one party has the right to audit the other party’s transactions and procedures that directly relate to the conditions of the Agreement.  This section may also specify the time frame and other potential limitations on the right to audit.

16
DISPUTE RESOLUTION PROCESS

This section describes the dispute resolution process established between the parties, or refers to other Governing Documents that specify the dispute resolution process requirements.

17
NONDISCLOSURE/CONFIDENTIALITY

This section defines the type of information that is considered confidential and the responsibility of each party to maintain the confidentiality of such information, or refers to other Governing Documents that specify the parties’ requirements for maintaining confidentiality.  This section may also specify remedies for breaching the confidentiality requirements.

18 REPRESENTATIONS AND WARRANTIES

This section describes any representations and warranties provided.

19 MISCELLANEOUS PROVISIONS

19.1
Survival 

This provisions in this section state that certain obligations survive expiration or termination of the Agreement, such as confidentiality, payment of money due, warranties, remedies, and indemnity for events arising prior to termination or expiration. 

19.2
Non-Waiver 

This section provides that a party’s failure to insist on strict performance of an agreement provision is not construed as a waiver of its right to enforce the provision in the future. 

19.3 Entire Agreement

This section includes a declaration that:  

a. This Agreement contains the entire agreement of the parties; 

b. There are no other oral or written agreements between the parties on this subject matter that aren’t reflected in this Agreement, and;

c.  This Agreement supersedes prior agreements.  

19.4 Taxes

This section contains a provision that specifies responsibility for collection and payment of any applicable taxes.

20 CONTACT INFORMATION

This section typically provides the name, address, telephone number, facsimile number, and e-mail address of the primary and alternate designated contacts for each party.

21 SIGNATURES

This section includes the printed name, title, signature, and date for all signatories to the Agreement for each party. 

This section may also include a certification statement that indicates the signatories are duly authorized to sign for the parties. 
FINAL - as agreed to at July 29, 2004 SUIS Meeting
Page 2 of 8

PAGE  
FINAL - as agreed to at July 29, 2004 SUIS Meeting



Page 1 of 8
 


