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THE CINCINNATI GAS & ELECTRIC COMPANY 
 GAS SUPPLY AGGREGATION/CUSTOMER POOLING AGREEMENT 
 ASSOCIATED WITH FIRM TRANSPORTATION PROGRAM 
 
 This Agreement is made and entered into this _______ day of_________, 2002, between The 
Cincinnati Gas & Electric Company, an Ohio corporation, 139 East Fourth Street, Cincinnati, Ohio 45202, 
hereinafter "Company", and ___________________________, a(an) 
_________________________________________corporation ____________________, hereinafter 
"Supplier." 
       
 WHEREAS, Supplier has secured firm supplies of natural gas which it intends to supply and sell on a 
firm, full gas requirements basis to gas Customers located on the Company's system, all within the 
parameters established by the Company for its Firm Gas Transportation Program (Rates FT and RFT).   
 
 WHEREAS, Company is willing and able, pursuant to the terms of this Agreement, to accept gas 
delivered into its city gate receipt points by Supplier and to redeliver such gas supplies to Supplier's 
aggregated pool of Customers, all of whom have elected firm transportation service from the Company under 
its firm gas transportation services tariffs, Rate FT and RFT.                    
 
 NOW, THEREFORE, in consideration of the mutual covenants contained in this Agreement, Company 
agrees to permit aggregations/pooling services and Supplier hereby agrees to aggregate natural gas supplies 
for all aggregations/pools served under this Agreement in accordance with the following terms and 
conditions: 
 

ARTICLE I  
                               

Definitions 
                          
 For purposes of interpreting this Agreement the following definitions shall apply:  
 
1.  Adjusted MDQ.  “Adjusted MDQ” means the Supplier’s MDQ for December, January and February, less 
the Company’s winter propane percentage, representing the Pool’s allocation of the Company’s propane 
peaking supplies. 
 
2,  Adjusted Target Supply Quantities.  “Adjusted Target Supply Quantities”, or “ATSQ”, is defined as the 
Target Supply Quantities plus or minus any adjustments that the Company may require the Supplier to make 
to its daily deliveries (i.e., Annual Reconciliation volumes) plus the daily firm (Rate FT) requirements of all 
Customers being served by the Supplier under Rate IT. 
 
3.  Commission.  “Commission” means the Public Utilities Commission of Ohio. 
 
4. Company.  “Company” means The Cincinnati Gas & Electric Company. 
 
5. Customer(s).  “Customer(s)” means a residential or non-mercantile recipient of transportation services 
provided by the Company under its Rates FT and RFT, which secures its supply of gas from Supplier. 
 
6. Maximum Daily Quantities.  “Maximum Daily Quantities”, or “MDQ”, means the expected natural gas 
usage for a Supplier’s Pool of Customers on the Company’s system design peak day. 
 
7. Mercantile Customer.  “Mercantile Customer” has the meaning set out in division (L) of section 4929.01 
of the Ohio Revised Code.  In summary, it means a Customer that consumes, other than for residential use: 
1) more than 5,000 Ccf of natural gas per year at a single location or as part of an undertaking having more 
than 3 locations within or outside the state, and 2) that has not filed a declaration with the PUCO. 
 
8. Negative Imbalance Volume.  “Negative Imbalance Volume”, or “Under-deliveries”, is the amount by 
which the sum of all volumes actually delivered to the Pool Customers during the period exceeds the sum of 
the volumes available for redelivery by the Company to the Pool during the same period. 
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9. Operational Flow Order. "Operational Flow Orders", or "OFOs", are defined as notices issued by the 
Company to Suppliers, via the Company's electronic bulletin board ("EBB") or fax transmission, that require 
Supplier to schedule, and have confirmed by its transporting pipeline(s), deliveries into the Company's 
system within zero tolerance limits at the Adjusted Target Supply Quantity level, as defined in Article V, 
Paragraph (3), for Supplier's pool of Rate FT and RFT Customers.  Supplier shall be required to deliver, or 
cause to be delivered, into the Company's specified city gate receipt points, if it is determined by the 
Company to be necessary and the specified receipt points and amounts are identified in the OFO message 
posted on the EBB.  OFOs shall be issued by the Company in those situations where it is necessary, in the 
Company's sole judgment, for Supplier to deliver at the Adjusted Target Supply Quantity in order for the 
Company to (a) protect the integrity of the Company's gas system; (b) assure deliveries of gas supplies to all 
of the Company's firm Customers; and/or (c) adhere to the various interstate pipeline companies' balancing 
requirements, as stated in their FERC approved gas tariffs under which the Company is served. 
 
10. Over-deliveries.  “Over-deliveries”, or “Positive Imbalance Volume”, is the amount by which the sum of all 
volumes actually delivered to the Pool Customers during the period is less than the sum of the volumes 
available for redelivery by the Company to the Pool during the same period. 
 
11. Pool Customer.  “Pool Customer” means a recipient of Transportation Service provided by the Company 
under Tariff Sheet Nos. 33 or 52 who receives gas supply from a Supplier as a member of a Pool. 
 
12. Pooling Program.  “Pooling Program” refers to the services provided under Residential Firm 
Transportation Service (Rate RFT – Sheet No. 33), Firm Transportation Service (Rate FT – Sheet No. 52), 
and Full Requirements Aggregation Service (Rate FRAS – Sheet No. 44). 
 
13. Pooling Service.  “Pooling Service” is a service provided by the Company that allows Suppliers 
(marketers, Suppliers, brokers, and producers) to deliver to the Company, on an aggregated basis, those 
natural gas supplies that are needed to satisfy the full firm requirements of the one, or more, firm 
transportation Customers that comprise the membership of the Supplier's "pool", all in accordance with rules 
that the Company has established regarding delivery requirements, advancing, banking, billing and 
payments, bonding, Supplier performance requirements, and other similar requirements for participation as a 
"Supplier" in  the Rate FT and RFT, firm transportation programs. 
 
14. Positive Imbalance Volume.  “Positive Imbalance Volume”, or “Over-deliveries”, is the amount by which 
the sum of all volumes actually delivered to the Pool Customers during the period is less than the sum of the 
volumes available for redelivery by the Company to the Pool during the same period. 
 
15. Program.  “Program” means the Company’s firm transportation/supply aggregation Customer choice 
program under Rate RFT and Rate FT, and Rate FRAS, respectively. 
 
16. PUCO.  “PUCO” means the Public Utilities Commission of Ohio. 
 
17. Target Supply Quantities.  “Target Supply Quantities”, or “TSQ”, are defined as daily city gate delivery 
quantities determined from statistical models used to estimate the daily gas usage of the full requirements 
firm Customers in Supplier’s Pool.  These daily gas usage estimates are adjusted for Unaccounted-for Gas 
Losses and converted from volumetric to thermal quantities. 
 
18. The Pool.  A group of one or more Customers, joined together by the Supplier for supply management 
purposes under this Agreement, which are receiving service pursuant to the Company’s firm transportation 
tariffs. 
 
19. Unaccounted-for Gas Loss.  “Unaccounted–for Gas Loss” is the difference between the Company’s total 
available gas commodity and the total gas commodity accounted for (metered) as sales, transported 
volumes, and company use.  The difference is comprised of factors including leakage, discrepancies due to 
meter inaccuracies, and, with the use of cycle billing, an amount of gas used but not billed as of the end of a 
billing period. 
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20. Unaccounted-for Percentage.  “Unaccounted-for Percentage” means a percentage calculated by dividing 
the difference between:  1) the aggregate volume of gas received into Company’s system from the interstate 
pipelines plus the volume of vaporized propane, all converted to Ccf using the Btu content associated with 
such supply source and 2) the aggregate volume consumed by all of Company’s gas Customers over that 
same period, by the Ccf volume calculated in item 1) above. 
 
21. Under-deliveries.  “Under-deliveries”, or “Negative Imbalance Volume”, is the amount by which the sum 
of all volumes actually delivered to the Pool Customers during the period exceeds the sum of the volumes 
available for redelivery by the Company to the Pool during the same period. 
 

ARTICLE II 
     

Term  
 
 The term of this Agreement shall commence on the first day of the month after execution hereof and, 
subject to Suppliers' continued compliance with the requirements outlined herein for participation in this 
program, shall continue in effect thereafter for a primary term of twenty-four (24) months.   Thereafter, this 
Agreement shall continue from month to month, unless terminated by either party, upon at least ninety (90) 
days advance written notice.  However, in no case shall this Agreement be terminated during a winter month 
(November through March), unless such winter period termination date is mutually agreed upon by both the 
Company and Supplier and/or except pursuant to the provisions of Articles III, VI, and X of this Agreement.  
Supplier shall be required to incorporate sufficient flexibility into its pooling agreements with its end-user 
Customers that it serves, so that the operation of this provision will not contravene end-user Customers' 
rights under those agreements.  In the event this Agreement is terminated in accordance with the procedures 
contained herein, Supplier's Customers shall be given the option of either electing an alternate Supplier, or 
returning to the Company's system supply, in accordance with the procedures outlined in Case No. 85-800-
GA-AIR, as modified by the Commission from time to time.                    
 

ARTICLE III 
                                

Requirements For Program Participation 
                                   
 The Company shall have the right to establish reasonable standards for participation in this Program, 
provided it does so on a non-discriminatory basis.  Accordingly, in order to participate as a "Supplier" in the 
Company's Firm Transportation Program, Supplier shall upon request provide the Company, on a 
confidential basis, with balance sheet and other financial statements, and with appropriate trade and banking 
references. Supplier also agrees to allow the Company to conduct a credit investigation as to Supplier's credit 
worthiness and will pay a fee to the Company to cover the cost of a credit check, as set forth in Sheet No. 45 
of the Company’s P.U.C.O. Gas No. 18 tariff.  Further, if the Company determines that it is necessary, 
Supplier agrees to maintain a cash deposit, an irrevocable letter of credit at a Company approved bank of the 
Supplier's choosing, or such other financial instrument, as the Company may require during the term of this 
agreement in order to assure Supplier's performance of its obligations under this Agreement.  In order to 
assure that the value of such financial security instruments remains proportional to Supplier's potential liability 
under this Agreement, the required dollar amounts of such instruments shall be adjusted at the sole 
discretion of the Company, as Customers are added to, or deleted from, Supplier's pool.  Supplier agrees 
that, in the event it defaults on its obligations under this Agreement and in order to satisfy Supplier’s 
obligations under this Agreement, Company shall have the right to use such cash deposit the proceeds from 
such irrevocable letter of credit, the proceeds from any other financial instrument agreed upon by the parties, 
and set-off against such obligations any revenue obtained through Company’s billing on Supplier’s behalf or 
any other revenues obtained by the Company as a result of any and all agreements and relationships 
between Company and Supplier.  Such proceeds shall be used to secure additional gas supplies, including 
payment of the costs of the gas supplies themselves, the costs of transportation, storage, gathering and 
other related costs incurred in bringing those gas supplies into the Company's system.  The proceeds from 
such instruments shall also be used to satisfy any outstanding claims that the Company may have against 
Supplier, including imbalance charges, cash-out charges, pipeline penalty charges, annual reconciliation 
charges, and other amounts owed to the Company, and arising from, Supplier's participation in this pooling 
program.  
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In the event Supplier elects, or is forced, to terminate its participation in this Program in accordance 

with the provisions of this agreement, it shall continue its obligation to maintain its financial security 
instrument until it has satisfied all of its outstanding claims of the Company. 
 
 In addition to the above financial requirements, the Company may impose reasonable standards of 
conduct for Suppliers, as a prerequisite for their participation in the Program.  Supplier acknowledges that in 
its capacity as a "Supplier" in this Program, it has a continuing responsibility to conduct its business in a legal 
and ethical manner.  If, as a result of Customers' complaints, and/or from its own investigation, the Company 
determines, in its sole judgment, that Supplier is not operating under this Agreement in an ethical and/or legal 
manner, then the Company shall have the unilateral right to cancel this Agreement and deny Supplier's 
further participation in this pooling program in accordance with the procedures described in Article X of this 
Agreement. 
 
 Company will maintain a list of Suppliers, who have met the pooling program's financial and 
performance requirements.  This list will be made available to Customers upon request. 

 
ARTICLE IV 

 
Full Requirements Service  

 
 In exchange for the opportunity to participate in the Company’s Firm Transportation Program, Supplier 
agrees to supply its pool Customers' full service requirements for natural gas on both a daily and monthly 
basis.  Company's Firm Transportation Program requires that Supplier, as a participant in the Program, 
accepts supply co-management responsibility, as defined hereinafter, as a quid pro quo for its participation in 
this pooling Agreement. 

 
ARTICLE V       

 
Supply Co-Management Defined 

      
 Supplier agrees to deliver gas supplies into the Company's designated city gate receipt points on a 
daily basis, in accordance with the aggregate usage requirements of all those Customers that comprise the 
Supplier's pool.  However, inasmuch as it is economically and operationally impractical to install metering that 
will allow the Company to monitor each pool member's daily usage for aggregation and comparison with the 
gas supplies that are delivered to the Company's city gate receipt points, Supplier's gas supply co-
management/balancing responsibilities under this Agreement shall be defined as follows:    
 
1. The Company will maintain statistical models that will be used to estimate the daily gas usage of the 
full requirements firm Customers in Supplier's pool.  These daily gas usage estimates, as adjusted for 
Unaccounted-for" Gas Losses, and converted from volumetric to thermal quantities, will be identified as 
Supplier's "Target Supply Quantities". (Note: The Unaccounted-for Gas Loss adjustment will be based on the 
Company's system average Unaccounted-for Percentage.)  A database will be created by the Company, 
which, at a minimum, will track daily usage estimates on an aggregated basis for all full requirements firm 
Customers in Supplier's pool.    
 
2. A daily load forecast methodology, developed by the Company, will be used to form the daily Target 
Supply Quantity for each Supplier’s pool.  The daily estimates by revenue class in each Supplier’s pool will be 
calculated using only the usage information of firm full requirements Customers.  These daily estimates are 
then adjusted for Unaccounted-for Gas Losses, and converted to Dth.  The revenue class estimates for each 
Supplier are then combined to form the Target Supply Quantity for the Supplier’s overall pool.  Suppliers are 
responsible for informing the Company when their Customer’s load profiles deviate significantly from their 
historical load profiles.  The Company will make the necessary adjustments to the Target Supply Quantity 
calculation to account for the new profiles. 
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3. Starting with the Supplier's daily Target Supply Quantity, the Company will each morning by 9:00 A.M. 
EST post, via its electronic bulletin board (EBB), an "Adjusted Target Supply Quantity" that Supplier will be 
required to deliver into the Company's designated city gate receipt points during the following day.  The 
"Adjusted Target Supply Quantity" is defined as the Target Supply Quantity, plus or minus any adjustments 
that Supplier is required to make to its daily deliveries pursuant to Paragraph (5) of this Article V, plus FT 
requirements for IT Customers, consisting of daily deliveries for the firm requirements of Customers being 
served under both Rate IT and Rate FT, in quantities as specified in the “Gas Firm Transportation Service for 
Interruptible Transportation Customers Application/Contract Amendment,” which are adjusted for 
Unaccounted-for Gas Losses, and converted to Dth.  By 1:00 P.M. E.S.T. each day, Supplier shall notify the 
Company via its EBB of its total city gate nominations for the next day, by Company Rate Schedule, for each 
pipeline company delivering into the Company's system. 
 
4. The Adjusted Target Supply Quantities that are used to define the Supplier's next day delivery 
obligations shall also be the quantities against which Supplier's pipeline confirmed daily deliveries into the 
Company's system are compared in order to determine Supplier's daily overrun/underrun volumes.  Daily 
overrun/underrun volumes determined in this manner shall form the bases for daily "cash-outs", daily 
overrun/underrun charges, daily pipeline penalty charge flow throughs, and any other charges under this 
Agreement that are levied based on Supplier's failure to deliver the Adjusted Target Supply Quantities of gas 
into the Company's system. 
  
5. As the final element of its gas supply co-management obligation, Supplier shall be required to 
reconcile annually its gas deliveries into the Company's system with the actual billed transportation volumes 
delivered to end-user Customers within the Supplier's pool.  Such reconciliation will normally be calculated 
during the summer months so that any differences between calendar month and billing cycle degree-day 
deficiencies are minimized.  The actual billed transportation volumes for the reconciliation period will be 
determined by adding together the transportation quantities from the "Monthly Summary Billing Reports" for 
Supplier's pool.  Such sum shall be adjusted for Unaccounted-for Gas Losses and converted from volumetric 
to thermal quantities. 
 

Supplier’s deliveries into the Company’s system will be based on the actual pipeline delivery reports for 
the reconciliation period, as adjusted for recorded “cash-outs” between the Supplier and the Company and 
other gas deliveries or exchanges. 
 

Once the Company determines the extent of any imbalance for the reconciliation period, it will have the 
Supplier adjust its daily deliveries above or below the calculated Target Supply Quantities for some specified 
period of time until any imbalances are cured.  However, in no case shall the Adjusted Target Supply 
Quantity be a negative number.  Daily overrun/underrun calculations will be adjusted to take into account any 
such adjustments to Supplier’s daily delivery requirements.  The Company shall post any required daily 
delivery adjustment via the EBB at least two (2) days prior to the date that Supplier is required to begin its 
daily delivery adjustment. 
 
6. During the months of November through March, Company shall reserve a portion of its vaporized 
propane capacity for Supplier Pools, based on the product of each Pool’s then-applicable Maximum Daily 
Quantity and the percentage of the Company’s total system design day needs forecasted to be met by 
vaporized propane for the upcoming months of November through March. The percentage reserved shall be 
applied as a reduction to the Maximum Daily Quantity that will result in the Supplier’s Adjusted MDQ. 
 
 When the Supplier Pool’s Adjusted Target Supply Quantity exceeds the volume of Supplier’s Adjusted 
MDQ and Supplier elects not to deliver the incremental volume of natural gas in excess of its Adjusted MDQ, 
then the Company shall supply the Pool’s gas needs in excess of the Supplier’s Adjusted MDQ with 
vaporized propane or alternate peaking supplies.  The fully allocated costs of the propane or alternate 
peaking supply provided by the Company hereunder shall be billed directly to Supplier. 
 
 By July 1st of each year, and when there is a material change in Company’s propane peaking capacity, 
Company shall indicate the percentage of Supplier Pool’s Maximum Daily Quantity that will be met with 
Company’s vaporized propane, or alternate peaking supplies, allocated by Company to such Pool. 
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7. During the months of December, January and February, the Company reserves the right to direct each 
Supplier to proportionally deliver, with respect to the Company’s northern and southern interstate pipeline 
receipt points, the Supplier’s daily pool requirements. 

 
ARTICLE VI 

 
Billing And Charges 

 
 The Company will provide Suppliers with individual pool Customers' actual billing cycle usage data as 
Customers are billed throughout the month by the Company for Rate FT, Firm Transportation Services and 
Rate RFT, Residential Firm Transportation Services. 
 
   Supplier's transportation quantities shall be determined from the Company's  "Monthly Summary 
Billing Report," which reflects Customer's actual billed transport volumes, as generated within the Company's 
revenue reporting system. 
 
  Supplier shall not be billed any charges beyond the “Balancing Charge” that is applicable under Rate 
FRAS, provided their daily gas deliveries into the Company's city gate receipt points are equal to their 
Adjusted Target Supply Quantities.  Should Supplier's daily deliveries not equal their Adjusted Target 
Quantities, then the Company will either buy-down Supplier's excess deliveries, or sell Supplier additional gas 
quantities until the daily Adjusted Target Supply Quantities are matched.  However, Suppliers who repeatedly 
and significantly fail to honor their delivery obligations within the tolerances established for this program shall 
be removed from the program, and the Customers that they serve will have the option of either returning to 
system supply or electing another Supplier. 
 
 On those days when Supplier delivers quantities of gas into the Company's system that are in excess 
of the Adjusted Target Supply Quantity, Company shall purchase the excess quantities as required in order 
for Supplier to match his daily Adjusted Target Supply Quantities.  These over-deliveries shall be cashed out 
to the Supplier at the first of the month index published in Inside F.E.R.C. Natural Gas Report, “Prices of Spot 
Gas Delivered to Pipelines,” Columbia Gulf Transmission Co., Onshore Louisiana Index, first publication of 
the month following the delivery month, plus Columbia Gulf and Columbia Gas Transmission pipelines’ 
commodity transportation costs, plus fuel, to the Company’s city gate. 
  
 On those days when Supplier delivers quantities of gas into the Company's system that are less than 
the Adjusted Target Supply Quantities, the Company shall sell, and Supplier shall buy, such quantities of gas 
as are required in order for Supplier to match his daily Adjusted Target Supply Quantities.   These under-
deliveries shall be cashed out to the Supplier at the first of the month index published in Inside F.E. R. C. 
Natural Gas Report, “Prices of Spot Gas Delivered to Pipelines”, Columbia Gulf Transmission Co., Onshore 
Louisiana Index, first publication of the month following the delivery month, plus Columbia Gulf and Columbia 
Gas Transmission pipelines’ commodity transportation cost, plus fuel, to the Company’s city gate. 
 
 On days when OFOs are issued, any gas delivered by Supplier on these days in excess of Adjusted 
Target Supply Quantities will be confiscated by the Company and used for its general supply requirements, 
without compensation to Supplier.  In addition, Company shall flow through to Supplier any penalty charges 
that it incurs from its pipelines for such excess deliveries, provided such penalties can be attributed to 
Supplier's over deliveries. 
 
 On days when OFOs are issued and Supplier delivers less than its Adjusted Target Supply Quantities, 
the Company shall sell, and Supplier shall buy, quantities of gas as are required for Supplier to match his 
daily Adjusted Target Supply Quantities.  The price for such quantities shall be the higher of the "cash out" 
charge described above for under deliveries, or the Company's actual costs of replacement supplies.  In 
addition, the Company shall flow through to Supplier any penalties that Company incurs from its suppliers, or 
transporters, that are attributable to Supplier's under deliveries. 
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 The only exception to the above two paragraphs regarding OFO's shall be on those OFO days when 
the Company grants Supplier, authorization to make over/under deliveries.  On these days, Company will 
waive the regular cash out charges described above, waive the confiscation of gas supplies, and waive the 
flow through of pipeline penalty charges on all authorized excess/under deliveries.  The Company shall grant 
authorization for excess/under deliveries on a non-discriminatory basis. 
 
 The Company shall have the right to update all of its charges under this Agreement on the basis of its 
actual cost experience.  All revenues collected from Supplier pursuant to the provisions of Article VI of this 
Agreement shall be flowed back to sales Customers through the Company's Gas Cost Recovery 
mechanism. 
 

ARTICLE VII 
 

Compensation For Gas Utilized by Company 
 
 In the event the Company, acting pursuant to regulations or guidelines then in effect of government 
agencies having jurisdiction over such matters, utilizes natural gas supplies of the Supplier in order to assure 
gas supply to human needs and public welfare Customers as defined in PUCO Case No. 85-800-GA-COI, 
the Company will reimburse Supplier for such usage upon the presentation of invoices by Supplier 
documenting its delivered cost for such natural gas. 
 

ARTICLE VIII  
 

Payment 
 
 On or about the tenth work day of the month, the Company shall render to Supplier a statement of the 
quantities delivered and amounts owed by Supplier for the prior billing month, including prior month's late 
payment charges.  Suppliers shall have ten (10) days from the date of such statement to render payment to 
the Company.  Invoices for under $100,000 may be paid by check, but payment must be postmarked within 
ten (10) days of the invoice date.  Invoices of over $100,000 must be paid by Electronic Funds Transfer 
within ten (10) days of the invoice date.  In any case, when the due date falls on a holiday or weekend, 
payment will be due on the following business day. 
 
 If payment is not made by Supplier by the due date, as described above, an additional cost will be 
added to the charges otherwise due, and determined by applying the daily equivalent of the currently effective 
prime rate, plus two (2) percent to the unpaid balance for each day until payment is received.  When a bill 
has remained unpaid for a period of thirty (30) days after rendition by the Company, and no other financial 
arrangements have been agreed upon, the Company may, at its sole option, and without liability therefor, 
suspend or cancel such Agreement with Supplier after giving written notice of its intention to do so, but such 
suspension or cancellation shall not discharge Supplier from its obligation to pay such bill or from any other 
obligation under this Agreement, nor does such suspension or cancellation preclude the Company from any 
rights or remedies it does or may have at law or in equity to enforce any of the provision of this Agreement. 

 
ARTICLE IX 

 
Interstate Pipeline Capacity 

 
 As a prerequisite for its participation in this Program, Supplier agrees, as agent for its pool Customers, 
to acquire firm interstate pipeline capacity into the Company’s system in amounts equal to the Adjusted MDQ 
of Supplier's Customer pool, which consists of the full requirements Customer Peak as defined in Article V, 
Paragraph 5, plus the firm FT requirements for IT Customers, less allocated propane peaking capacity and 
GSF volumes, as determined by the Company in accordance with Article V, Paragraph 2 of this Agreement. 
The Company shall have the right to periodically review the level and assignment of Supplier’s capacity 
contracts in order to assure adequate Adjusted MDQ coverage. 
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 On the effective date of this Agreement, Supplier shall provide to Company a first call or right of first 
refusal to the firm interstate capacity held by Supplier for its Customer Pool(s).  Company shall, at 
Company’s discretion, exercise the first call or right of first refusal only in the event of Supplier default of this 
Agreement.  Nothing herein prevents the Supplier and Company from agreeing on an alternate method to 
secure firm interstate capacity sufficient to serve Supplier’s Customer Pool(s) in the event of default of this 
Agreement.  Supplier shall also convey a first secured interest to Company in the firm interstate capacity held 
by Supplier for its Customer Pool(s). 
 

ARTICLE X 
 

Remedies 
 
 1.  Defaults.  In addition to other rights to terminate or cancel that appear elsewhere in this Contract, if 
Company or Supplier fails to perform, to a material extent, any of the obligations imposed upon either under 
this Agreement, then the other party may, at its option, terminate or cancel this Agreement by causing written 
notice thereof to be served on the party in default, stating specifically the cause for terminating or canceling 
this Agreement and declaring it to be the intention of the party giving the notice to terminate or cancel the 
same.  In the event a party receives notice of termination or cancellation made pursuant to this Article XII, the 
party in default shall have thirty (30) days after the service of the aforesaid notice in which to remedy or 
remove the cause or causes stated in the notice for terminating or canceling this Agreement, and if, within 
said period of thirty (30) days, the party in default does so remedy or remove said causes, then such notice 
shall be deemed to have been withdrawn and this Agreement shall continue in full force and effect.  If the 
party in default does not so remedy or remove the cause or causes within said period of thirty (30) days, then, 
at the option of the party giving notice, this Agreement shall terminate or cancel as of the expiration of said 
30-day period.  Any termination or cancellation of this Contract, pursuant to this Article XII shall be without 
waiver of any remedy, whether at law or in equity, to which the party not in default otherwise may be entitled 
for breach of this Agreement. 
 
 
 2.  Sole and Exclusive Remedies.  The liquidated damages, termination rights, cancellation rights, and 
interest payments outlined in this Agreement for non-performance herein shall be Company and Suppliers' 
respective sole and exclusive remedies for such non-performance.  In no event shall either party be liable for 
special, incidental, exemplary, punitive, indirect or consequential damages including, but not limited to, loss of 
profit or revenue, cost of capital, cost of substitute products, downtime costs, or claims for damages by third 
parties upon Company or Supplier.  This applies whether claims are based upon contract, warranty, tort, 
(including negligence and strict liability), or other theories of liability. 
 

ARTICLE XI 
 

Force Majeure 
 
 Neither of the parties hereto shall be liable in damages to the other, except for the actual delivered 
costs, plus shrinkage, of replacement supplies and flow through of penalty charges, for any act, omission, or 
circumstance occasioned by or in consequence of any acts of God, strikes, lockouts, acts of the public 
enemy, wars, blockades, insurrections, riots, epidemics, landslides, lightning, earthquake, fires, storms, 
floods, washouts, civil disturbances, explosions, breakage, or accident to machinery or lines of pipe, gas 
curtailment imposed by interstate or intrastate pipelines, the binding order of any court or governmental 
authority which has been resisted in good faith by all reasonable legal means, and any other cause, whether 
of the kind herein enumerated or otherwise, not reasonably within the control of the party claiming 
suspension and which by the exercise of due diligence such party is unable to prevent or overcome.  Failure 
to prevent or settle any strike or strikes shall not be considered to be a matter within the control of the party 
claiming suspension. 
 
 Such causes or contingencies affecting the performance hereunder by either party hereto, however, 
shall not relieve it of liability in the event of its concurring negligence or in the event of its failure to use due 
diligence to remedy the situation and to remove the cause in an adequate manner and with all reasonable 
dispatch, nor shall such causes or contingencies affecting such performance relieve Supplier from its 
obligations to make payments of amounts due hereunder. 
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ARTICLE XII 

 
Title to Gas 

 
 Supplier warrants that it will have good title to all natural gas delivered to the Company hereunder, and 
that such gas will be free and clear of all liens, encumbrances, and claims whatsoever, and that it will 
indemnify the Company, and save it harmless from all suits, actions, debts, accounts, damages, costs, 
losses and expenses arising from or out of a breach of such warranty.  Supplier shall convey a first secured 
interest to the Company in the natural gas delivered to the city gate on behalf of the Customer Pool(s). 
 
 ARTICLE XIII 
 
 Limitation of Third Party Rights 
 
 This Agreement is entered into solely for the benefit of CG&E and the Supplier and is not intended and 
should not be deemed to vest any rights, privileges or interests of any kind or nature to any third party, 
including, but not limited to the Customer group that Supplier establishes under this Agreement. 
 

ARTICLE XIV 
 

Succession and Assignment 
 
 This Agreement shall be binding upon and inure to the benefit of the successors and assigns of the 
respective parties hereto.  However, no assignment of this Agreement, in whole or in part, will be made 
without the prior written approval of the non-assignee party.  The written consent to assignment shall not be 
unreasonably withheld. 
 

ARTICLE XV 
 

Applicable Law and Regulations 
 
 This Agreement shall be construed under the laws of the State of Ohio and shall be subject to all valid 
applicable State, Federal and local laws, rules, orders, and regulations.  Nothing herein shall be construed as 
divesting or attempting to divest any regulatory body of any of its rights, jurisdiction, powers or authority 
conferred by law. 

 
ARTICLE XVI 

 
Notices and Correspondence 

 
 Written notice and correspondence to the Company shall be addressed as follows: 
 
   The Cincinnati Gas & Electric Company 
   P. O. Box 960 
   Cincinnati, Ohio 45201-0960 
   Attention:  Manager, Gas Commercial Operations 
 
 Telephone notices and correspondence to the Company shall be directed to (513) 287-4078.  
Operational notices to the Company shall be directed to the above address, Attention: Gas Control, 
telephone (513) 287-3590.  Fax notices to the Company shall be directed to (513) 287-2938. 
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 Written notices and correspondence to the Supplier shall be addressed as follows: 
              
 
              
 
              
 
 Telephone notices to the Supplier shall be directed to (   )     . 

Fax notices to the Supplier shall be directed to (   )       . 
 
 Either party may change its address for receiving notices effective upon receipt, by written notice to the 
other party. 
 
 IN WITNESS HEREOF, the parties hereto executed this Agreement  
 
on the day and year first above written. 
 
 
 
WITNESS:    THE CINCINNATI GAS & ELECTRIC COMPANY 
 
 
 
 
                                                   By                                                                              
 
 
 
WITNESS:    SUPPLIER 
 
 
 
                                                  By                                                                             
 


