IX.  Disputes between the Utility and the Supplier
Also see additional  SoCo Comments submitted 7/21/04.  
A. Introduction

The following section describes the principal points that need to be included in the Governing Documents covering the Retail Access program to deal with the issue of disputes between Suppliers and Utilities.  This document does not address Complaints between the Customer and the Utility since various rules and guidelines already exist to govern these types of Complaints.  In addition, this section does not address Complaints between Customers and Suppliers.  Other sections of the report describe the necessary consumer protections to govern this interchange and the specifics of a Customer Complaint resolution process should be left to the Applicable Regulatory Authority. 

B. Regulatory Policy Issues – This needs to be defined as far as the extent of the role of the regulatory body in dispute resolution.  How involved will regulators be in the process? Does this need to articulated at all in this outline?
As described more fully in the Preface, there are a number of regulatory policy issues that affect the business practices addressed in this document.  The key policy issues impacting Dispute Resolution practices are identified below, along with implementation issues that were not resolved by the participants.  Regulators and other policymakers are encouraged to examine these issues before, or in conjunction with, considering the recommended business practices for a particular jurisdiction.

1. Role of the Applicable Regulatory Authority in dispute resolution.

2. Where Dispute Resolution should be placed in the Governing Documents.

3. Which Alternative Dispute Resolution techniques should be available.

4. Payment expectations for disputed invoiced charges for services between Utilities and Suppliers, including how applicable interest should be applied.

C. Dispute Resolution Principles (“Principles” is a term used inconsistently with other SUIS documents.) 
The Supplier and Utility shall use good faith and commercially reasonable efforts to informally resolve all disputes. Each Supplier and Utility shall designate specific personnel to be responsible for responding to disputes under this practice.

There should be a single consistent dispute resolution process identified in Utility and Supplier operating agreements and/or Utility tariffs.  Are Billing Disputes included? The remedies for Billing Disputes may be different than the remedies for other disputes.  Billing Disputes may only require technical verification/testing, but other disputes may involve very different testing. Timing for Billing Disputes may be different as well. However, the details of dispute resolution practices can be spelled out in any Governing Document.  Such documents should refer to or cite applicable law, remedies, and responsibilities for the cost of frivolous allegations. The parties may also pursue other legal mechanisms to address disputes, but are encouraged to use the following practices first.

(Flowcharts may be needed, similar to what is used in Creditworthiness)
1. Any Supplier or Utility may initiate the formal dispute resolution process by presenting a written description of the dispute, to the other party(ies) involved in the dispute, sent in a manner that will verify its receipt. 

2. As soon as possible, but in no case more than fifteen (15) calendar days following receipt of the dispute, the receiving party must provide a written response to the party(ies) that initiated the dispute, with an alternative proposal for resolution if the party’s(ies’) proposed resolution is deemed unacceptable; or, with the results of any informal resolution that may have been reached with the other party(ies) prior to that date.

3. If the initial exchange of written material (and perhaps verbal discussions) does not resolve the dispute, the party(ies) may request a meeting(s) to discuss the matter further.  The responding party(ies) must agree to such a meeting(s) to be held within fifteen (15) calendar days following the request.

4. The parties may agree to use Alternative Dispute Resolution prior to or in lieu of petitioning the appropriate court or regulatory authority to intervene.  This technique can reflect mutually agreed-upon time frames that may differ from those defined in the dispute resolution process.  The parties must mutually agree on the selection of the neutral third party to administer Alternative Dispute Resolution. 

5. The neutral third party providing Alternative Dispute Resolution shall be authorized only to interpret and apply the provisions of the Tariff and any Service Agreement entered into under the Tariff and shall have no power to modify or change any of the above in any manner.

6. If a resolution is not obtained within forty-five (45) calendar days after the receipt of the initial dispute letter or the mutually agreed-upon time frame, either party may file the dispute with the appropriate court or regulatory authority for formal resolution. 

7. If a Supplier or Utility believes that special circumstances (such as an emergency involving public safety, system reliability or significant financial risk) exist that would require more expeditious resolution of a dispute than might be expected under the process described here, it may submit its dispute directly to the state Applicable Regulatory Authority, with a copy provided to the other party(ies) involved in the dispute.  The Applicable Regulatory Authority should respond to such a filing by:

a. expeditiously resolving the dispute; 

b. providing an interim resolution (subject to refund, etc.) and initiate the standard resolution process to provide a final solution; or

c. advising that the standard dispute resolution process described above be followed.

8. Absent agreement to the contrary, nothing shall restrict the rights of any party to file a Complaint with the appropriate regulatory authority under relevant provisions of the state law.

9. Absent agreement to the contrary, nothing shall restrict the rights of any party to file a dispute with FERC under relevant provisions of the Federal Power Act.

10. Neither party should be required to give up its right to seek formal resolution of a dispute except as part of a signed, mutual agreement.
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