Questions on WGQ Trading Partner Agreement Raised in September 27, 2004 REQ/RGQ SUIS Conference Call

	#
	TPA Section
	Question/Proposal

	1
	
	There was confusion on what the term EDI meant.  SUIS felt there was a need to clarify that, as used in the TPA, EDI was broader than simply referring to X12, it was meant to cover all uniform electronic transactions.  Should an implementation guide or FAQ be developed for the TPA?  If so, it could be used to clarify this issue.

(The question came up in the context of whether or not the TPA could be broadly applied to trading partners that don’t use X12, they may use XML, etc)



	2
	2nd Whereas phrase in Recital
	Couldn’t this be stated in the positive, like: “WHEREAS, the parties desire to assure that such transactions are legally valid and enforceable as a result of the use of available electronic technologies for the mutual benefit of the parties;”

(Was there some particular reason for stating this in the negative?)



	3
	4th Whereas phrase in Recital
	The existence of this agreement is confidential, but the content of the transactions is not (Section 3.4), isn’t this a conflict?

(Note: SUIS was comfortable with the TPA being confidential)

(SUIS had an issue with section 3.4, see below.  Also ties to Section 10 of Exhibit)



	4
	1.2.2
	Suggestion to add “and performance” so it reads,  “Each party shall be responsible for the costs and performance of any Provider with whom it contracts,…”



	5
	1.5
	Would it be appropriate to add a new section 1.6, Back-up Data?  If so, the clause could be based on section 1.7 from Cinergy’s TPA:

“Back-up Data. Each Party agrees to maintain adequate back-up files to recreate transmissions as required. Back-up files shall be subject to this Agreement to the same extent as original data. Electronic transactions shall be retained for such periods as required by relevant state and federal requirements.”



	6
	1.5
	Would it be appropriate to add a new section 1.7, Testing?  If so, the clause could be based on section 1.8 from Cinergy’s TPA:

“Electronic transactions will not be authorized by either Party until subjected to reasonable testing to ensure compliance with testing requirements and until each Party is satisfied with the results of such testing.

Following acceptance by each Party for production use, additional testing may be required by a Party in response to a change in the system environments including, but not limited to: installation of a new application system, installation of a new EDI translator, or implementation of a new EDI version.”



	7
	3.4
	Section 3.4 says that no information exchanged between the parties shall be considered confidential.  This was a major cause of concern at SUIS:

1) Why was WGQ bias to only make information confidential by way of exception (using Item 10 in the Exhibit)?

2) This doesn’t work at all for retail.  The types of information exchanged in a retail environment include enrollments with customer data, customer usage data, and customer billing data—all of which should be confidential

3) Could WGQ live with reversing the bias and making all information exchanged confidential, unless specifically designated as not confidential?



	8
	3.5.3
	Would it be appropriate to add a new section 3.5.4 to add wording on “course of dealing” and “course of performance” as suggested by BG&E?  (BG&E language below):

“The conduct of the parties pursuant to this Agreement, including the use of the Signed Documents properly transmitted pursuant to this Agreement, shall, for all legal purposes, evidence a course of dealing and a course of performance accepted by the parties in furtherance of this Agreement, any Transaction and any other written agreement described in Section 3.1”



	9
	4.10 Waivers
	Is the language in 4.10 equivalent to Cinergy’s Section 4.6? (shown below).  If not, should the Cinergy language be added?  (Cinergy language:  )

“Non-Waiver. The waiver by either Party of any breach of any term, covenant or condition contained in this Agreement shall not be deemed to be a waiver of any other breach or default of the same or any other term, covenant, condition or obligation.”

(It seems that the Cinergy language adds a dimension.  4.10 says forbearance doesn’t create a waiver, the Cinergy language says a waiver of one term or condition doesn’t expand to other terms and conditions)



	10
	4.12
	Would it be appropriate to add a new section 4.13 (really 4.12 and move Reference Glossary to 4.13), Resolution of Disputes?  If so the clause could be like Cinergy’s TPA Section 4.10 (below)

“Disputes between CG&E and the Certified Supplier that involve the performance, breach, or alleged breach of any obligation under this Agreement may be resolved through alternative dispute resolution as provided in CG&E’s Alternative Dispute Resolution Procedure, as contained in CG&E’s current rates, riders and tariffs. Nothing herein shall (a) limit or restrict the jurisdiction of the PUCO or of the Federal Energy Regulatory Commission, or (b) require or permit arbitration if any such dispute or controversy is subject to such jurisdiction.”



	11
	4.7 Exclusion of Certain Damages
	Please clarify what “special incidental, exemplary, or consequential” damages are.

Does this Section conflict with the requirements for the retail billing process? (For example: does billing-party non-performance ever lead to penalties/interest)?

	12
	Exhibit Item 2
	What are special allocation costs?


