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Joint REQ/RGQ SUIS and WGQ Contracts Committee Conference Call
November 4, 2004; 12:00 p.m. to 3:00 p.m. Central

Draft Minutes

1.
Administrative
Mr. Newbold called the meeting to order and gave the antitrust advice.  Participants introduced themselves.  Mr. Novak moved, seconded by Ms. Edwards to postpone the adoption of the September 27, 2004 draft minutes until the next SUIS conference call.  There was no objection to this change and the agenda was adopted as amended.

2.
Discussion of SUIS Questions for WGQ Contracts Subcommittee
Mr. Newbold stated the purpose of the meeting was to present the SUIS questions about the Trading Partner Agreement (TPA) raised in the September 27th meeting to the WGQ Contracts Subcommittee members.  These questions were posted as a work paper for this meeting in a document titled SUIS TPA Questions on the NAESB website at http://www.naesb.org/pdf/req_rgq_suis110404w2.doc.  Mr. Newbold proposed the group address each of the questions one by one.  The draft of the TPA reviewed at this meeting is posted on the NAESB web site at http://www.naesb.org/pdf/req_rgq_suis110404w1.doc.
Question 1

Mr. Newbold asked if the use of the term EDI was meant to be used in the general sense or if EDI referenced a particular set of transactions.  Ms. Van Pelt stated she considered EDI to cover any type of transport.  Mr. Novak reminded the group that when two parties enter into the agreement, if any section or definition is unclear, either party can expand or contract definitions through the special terms or conditions section.  Mr. Buccigross directed the group’s attention to the recitals section of the TPA which states the agreement governs the relationship with respect to computer to computer exchange of information.  Mr. Buccigross stated that while this language may not apply to faxes, anything from one computer to another is considered EDI for purposes of this agreement.  Mr. Novak stated this language strikes a balance so that the definition of EDI is not so narrow it excludes media that are not currently used or do not exist.  Mr. Newbold stated he thought the language should stay the way it is currently written.
Question 2

Question 2 asked why the second whereas statement in the recitals was stated in the negative.  Mr. Sappenfield explained the reason the recital cited in Question 2 is stated in the negative is because if it were stated in the positive it could be considered rendering a legal opinion.
Questions 3 and 7
Questions 3 and 7 dealt with confidentiality issues.  Question 3 asked if two parts of the TPA language were in conflict because the recitals state the existence of the TPA is confidential, but Section 3.4 states the contents of the transactions themselves is not confidential.  Mr. Buccigross explained a conflict does not arise when Section 3.4 of the TPA is read in its entirety.  Mr. Buccigross stated based on Section 3.4, the contract itself is confidential, and transactions under the TPA can either be confidential or not confidential depending on whether applicable law, written agreement between the parties, language in the Exhibits, or Section 1.5 makes the transactions confidential.
Mr. Newbold suggested including a note in the exhibit to advise parties to indicate which transactions are confidential in Table 4 or in Item Number 10.  Mr. Novak stated that information would be well placed in a User’s Guide drafted to accompany the TPA.
Question 4

Question 4 included a suggestion to add the phrase “and performance,” after costs in Section 1.2.2.  Mr. Novak stated the retail quadrants wanted the document to be the same document for retail and wholesale transactions.  Mr. Novak asked the members of the Wholesale Gas Quadrant on the call to comment on whether adding this phrase would be a change that the wholesale users would not want to use.  Mr. Sappenfield stated this would be a good addition from the wholesale perspective, especially in light of the way the wholesale users are increasingly dealing with third parties.  Mr. Novak stated this would be a redline in the next version of the document and urged those on the call to discuss this issue with their attorneys.  Mr. Novak stated if the other attorneys come to the same conclusion as Mr. Sappenfield, then Mr. Sappenfield and Mr. Buccigross could champion this change to the WGQ Contracts Subcommittee.

Question 5

 Question 5 asked whether a section should be added to the TPA to require each party to back-up transaction data.  Ms. Van Pelt stated it is not desirable to put limits on trading partners’ internal systems.  Mr. Sappenfield agreed and stated that the TPA can only govern up to the point of interface between the trading partners.  Mr. Novak stated he presumes all trading partners back-up the data, but there is no way to ensure this is done.  Mr. Precht brought up the fact that Sarbanes-Oxley covers these situations because the transactions affect trading partners’ bottom line.  Ms. Van Pelt reminded the group since back-up support is required by regulation; there is no need to include in the TPA.
Question 6

This question proposed adding a new section on testing based on Cinergy’s TPA.  Mr. Sappenfield stated he supported including a testing requirement in the TPA.  Ms. Davis stated if this requirement is already included in a business standard, there is no need to include it in the TPA.  Mr. Sappenfield suggested the business standard be included in the TPA.  Mr. Novak agreed and added the retail quadrants should also adopt a model business practice to require testing abilities.  Mr. Buccigross said he supported including the WGQ testing standard in the TPA, and reminded the group the standard may or may not apply depending on different states’ testing rules.  Mr. Novak suggested the group review the WGQ business practice that deals with testing for possible inclusion in the TPA.  If the committee decides to include this provision, Mr. Novak suggested ensuring the TPA does not conflict with any regulations by also including information based on Mr. Buccigross’ advice regarding how testing requirements differ from state to state in the TPA user’s guide.
Question 8
Mr. Wolf stated legal staff at Baltimore Gas & Electric questioned why course of dealing and course of performance was excluded from the TPA since this is common verbiage in contracts.  Mr. Buccigross explained that course of dealing and course of performance are terms of art that provide if a party deviates from a contract, the deviation can in effect be written into the contract if the deviation happens often enough.  Mr. Buccigross explained that jurisdictions differ on whether course of dealing and course of performance are considered even though the contract is silent on these issues.  Mr. Buccigross stated that if this language is not in the TPA, and people want it to apply, Sections 4.3 and 4.10 could prohibit these issues from being considered depending on the jurisdiction.  Mr. Buccigross suggested the WGQ Contracts Subcommittee discuss this issue.
Mr. Novak and Mr. Newbold volunteered to frame a question to pose to the WGQ Contracts Subcommittee asking whether the course of dealing and performance language should be included in the TPA.

Question 9
Question 9 asked if the language in Section 4.10 is equivalent to Cinergy’s language discussing waivers.  Mr. Buccigross said the two clauses say the same thing.  Mr. Buccigross stated that whether or not action or inaction will be considered a waiver again depends on the jurisdiction the contract falls under.  The committee agreed not to change Section 4.10 for the time being because they agreed the intent behind the language was already expressed in the draft language.

Question 10
Question 10 proposed adding dispute resolution language to the TPA.  Mr. Novak stated it would be better if parties who wanted this language include it in the special terms and conditions section.  Mr. Novak added this information could be explained in the User’s Guide to the TPA.
Question 11
This question asked for an explanation of special, incidental, exemplary, or consequential damages are used in Section 4.7 of the TPA.  Mr. Buccigross explained these damages are those that are outside of actual damages, such as lost profits, pain and suffering, etc., and the language in Section 4.7 excludes these types of damages.  Mr. Buccigross added this is standard language upheld in almost all jurisdictions and trading partners would have a difficult time getting the TPA executed if these types of damages were included.

Question 12
Question 12 asked for an explanation of special allocation costs.  After discussion, the committee determined these costs dealt with allocation of VAN costs used when the Model TPA was drafted in 1997.
3.
Next Steps

The committee recognized action items from Questions 4, 8, and 12.  The committee will request the WGQ Contracts Subcommittee to consider the language proposed in Question 4.  Mr. Newbold and Mr. Novak will draft a question to pose to the WGQ Contracts Subcommittee regarding Question 8.  Mr. Buccigross volunteered to contact Mr. Sappenfield to add these two issues to the next WGQ Contracts Subcommittee meeting agenda.
Ms. Kennedy informed the group the WGQ Contracts Subcommittee did not have a meeting scheduled.  Ms. Kennedy stated she would contact the chairs of the WGQ Contracts Subcommittee to request they meet to discuss the questions and proposals of the REQ/RGQ SUIS before the next SUIS meeting.  Mr. Novak stated he would redline the TPA and forward to the WGQ Contracts Subcommittee for use as a work paper.
Mr. Novak stated he would start drafting the documents to accompany the TPA including a User’s Guide for review at the next meeting.  Ms. Edwards and Mr. Newbold volunteered to help with Mr. Novak with this project.
Next SUIS Meeting - The committee decided to cancel the meeting scheduled for November 12th.  The committee scheduled a conference call on December 16, from 9:00 AM to 12:00 PM central time.  This meeting will be another joint conference call with the WGQ Contracts Subcommittee.
Future Meetings – This item was not discussed.
6.
Adjourn
Ms. McCain made a motion seconded by Mr. Jones to adjourn the meeting.  The meeting adjourned at 2:16 p.m. Central.
7.
Attendance

	Name
	Organization
	Quadrant/Segment

	Bass, Charles
	El Paso
	WGQ pipeline

	Buccigross, Jim
	Group 8760
	WGQ Service

	Burch, Kathryn
	Duke Energy Gas Transmissions
	WGQ pipeline

	Burden, Christopher
	Williams Gas Pipeline
	WGQ pipeline

	Camp, Yvette
	Southern Company
	REQ distribution

	Davis, Dale
	Williams Gas Pipeline
	WGQ pipeline

	Edwards, Mary
	Dominion Virginia Power
	REQ distribution

	Jones, Dan
	Cinergy
	REQ distribution

	Kennedy, Laura
	NAESB
	

	McCain, Marcy
	Duke Energy Gas Transmission
	RGQ supplier

	Newbold, Bill
	Detroit Edison
	REQ distribution

	Novak, Michael
	National Fuel
	RGQ distribution

	Precht, Phil
	Baltimore Gas & Electric
	RGQ distribution

	Rager, Denise
	NAESB
	

	Ray, Judy
	Alabama Power Company
	REQ distribution

	Sappenfield, Keith
	Encana Corporation
	WGQ service

	Schisler, Mike
	Kinder Morgan
	WGQ pipeline

	Schmitz, Micki
	Northern Natural Gas
	WGQ pipeline

	Scott, Donna
	Trans Western Pipeline Co
	WGQ pipeline

	Van Pelt, Kim
	Panhandle Eastern Pipeline
	WGQ pipeline

	Walsh, Bill
	Exelon Energy Delivery
	REQ distribution

	Wolf, Bill
	Baltimore Gas & Electric
	REQ distribution

	Zollars, Richard
	Dominion Retail
	RGQ supplier
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