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MEMORANDUM

DATE: March 20, 2001
RE: Proposed New Section 10
TO: GISB Contracts Subcommittee Participants
FROM: Mark N. Rae
Marvin J. Goldgtein
Scott Le Bouef

This working paper (the "Working Paper") summarizes the results of the discusson & the
March 15, 2001 meeting of the GISB Contracts Subcommittee regarding certain proposed
amendments to Section 10 of the Base Contract For Short-Term Sale and Purchase of Natural Gas
(the "Base Contract"). The proposed amendments to Section 10 ("New Section 10") were contained in
our prior Working Paper dated February 21, 2001.

The instant Working Paper shows the consensus changes that the participants in the March 15"
meeting agreed to make in Proposed New Section 10 and the related provisions of the Base Contract
as bold, underlined language in the text of New Section 10 below. In its footnotes, this Working Paper
aso highlights certain additiona issues that were discussed at that meeting.

The revised draft of New Section 10 and the related provisions of the Base Contract follow:

A. Proposed Changesto the Base Contr act

Two new A check boxes bex will be added to the Base Contract to be located below the Section
7.2 Method Of Payment box and above the Section 13.5 Choice of Law box. The first this new

check
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box will betitled "Forward Contract Damages." The choice under the box would be:
|| If thisBox isnot checked, the provisions of Section 10.2.2 will be
goplicable in the event that an Early Termination Date is

designated.

The second new check box will betitled " Other Agreement Setoffs'. The choice

under the box would be:

| | IfthisBoxisnot checked, the provisions of Section

10.2.4 will be applicablein the event that an Early

Termination Dateis designated.

B. Proposed New Section 10

10.1. When reasonable grounds for insecurity of payment or title to the Gas arise, ether party may
demand adequate assurance of performance. Adequate assurance shal mean sufficient security in the
form, amount and for the term reasonably specified by the party demanding assurance, including, but not
limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an asset acceptable
to the demanding party or a performance bond or guarantee by a creditworthy entity. In the event
(each an "Event of Default”) either party (the "Defaulting Party™) (A) shdl: (i) make an assgnment or any
generd arrangement for the benefit of creditors; (ii) file a petition or otherwise commence, authorize, or
acquiesce in the commencement of a proceeding or case under any bankruptcy or Smilar law for the
protection of creditors or have such petition filed or proceeding commenced againg it; (iii) otherwise
become bankrupt or insolvent (however evidenced); (iv) be unable to pay its debts asthey fal due; (V)
have areceiver, provisond liquidator, conservator, custodian, trustee or other smilar officia appointed

with respect to it or substantidly al of its assets; (vi) fail to pay or perform any obligation to the other
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party with respect to any credit support obligations® relating to the Contract, (vii) fail to give adequate
assurance of performance under this Section 10.1 within forty-eight (48) hours but at least one (1)
Business Day of areasonable written request by the other party; (viii) not have paid any amount due the
other party hereunder on or before the second (2™) Business Day following written notice that such
payment is due, (iX) have aMateria Adverse Change, which shall mean with repect to a party or its
guarantor, if any, areduction in the rating of its long-term, senior, unsecured debt (not supported by a
third party credit support obligation(s)) by Standard & Poor's Ratings Services, adivison of The
McGraw-Hill Companies, Inc., to below "BBB-" or by Moody's Investor Services, Inc. to below
"Baa3"; or (B) with respect to such party's guarantor, if any: (i) the occurrence of any of the events set
forth in dlauses (A)(i)-(v), (vii) or (ix) above with respect to such guarantor; or (ii) the fallure of the
guarantor's guaranty to bein full force and effect (other than in accordance with its terms) prior to the
satisfaction of dl of the obligations of such party under each transaction to which such guaranty relates
without the written consent of the other party; then the other party (the "Non-Defaulting Party™) shall
have the right, &t its sole eection, to immediately withhold and/or suspend deliveries or payments and/or
to terminate and liquidate the Contract,? in the manner provided in Sections 10.2, without prior notice,
in addition to any and al other remedies available hereunder.

If an Event of
Default has occurred and is continuing, the Non-Defaulting Party shdl have the right, a-its-sole
discretion-to-designate [by notice to the Defaulting Party, to designate a day, no earlier

that the day such notice is effective and no later than 20 days after such notice is

Exxon Mobil has agreed to propose a definition of the term "credit support obligation” for consideration by
the Contracts Subcommittee.

2 Set forth below is the text of a proposed amendment to the definition of the term " Contract” to deal with
certain issues that were discussed at the March 15" meeting:

"Contract" shall mean the legally binding relationship established by (i) the Base Contract, (ii) the
provisions contained in any and all effective Transaction Confirmations and (iii) where the parties have
selected the Oral Transaction Procedurein Section 1.2 of the Base Contract, any and all transactions that the
parties have entered into through an EDI transmission or by telephone, but that have not yet been
confirmed in an effective Transaction Confirmation.

-3-

70002690v3



effective, as]® an early terminaion date (the "Early Termination Dae") for_the liquidation and

termination of any and all transactions under the Contract [(other than those

transactions, if any, that may not be liguidated and terminated under applicable law

or that are, in the reasonable opinion of the Non-Defaulting Party, commercially

impracticable to liquidate and terminate), |* as-any-date-on-and-afterthe Event-of Default

10.2.1. Upon the desgnation of an Early Termination Date, the Non-Defaulting Party shdl

determine, in good faith and in a commercidly reasonable manner, the amount owed, if any, by
esch party with respect to al Gas ddivered and received between the parties under
transactions on and before the Early Termination Date, and al other applicable charges
relating to such ddiveries and receipts (including without limitation any amounts due under
Section 3.2), for which payment has not yet been made by the party that owes such payment
under this Contract.

Section 10.2.2 below will be applicable unless the parties have indicated

otherwisein the Base Contract.

10.2.2. Upon the designation of an Early Termination Date and in addition to Section 10.2.1
above, the Non-Defaulting Party shdl determine, in good faith and in acommercidly reasonable
manner, the Market Vaue, as defined below, of each transaction closed out pursuant to Section

8 The bracketed language is model ed on the Early Termination Date language in the EEl Master Contract.

4 The bracketed language is intended to provide the Non-Defaulting Party with a basis for not terminating

those transactions which cannot or should not be liquidated.
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10.2. The Non-Defaulting Party shall (i) liquidate each closed-out transaction at its Market
Vaue, as defined below, so that each such amount equa to the difference between such Market
Vaue and the Contract Vaue, as defined below, of such transaction(s) shal be due to the
Buyer under the transaction(s) if such Market Vaue exceeds the Contract Vaue and to the
Sdler if the oppogte is the case; and (i) discount each amount then due under clause (i) above
to present value in a commercidly reasonable manner as of the Early Termination Date (to take
account of the period between the date of liquidation and the date on which such amount would
have otherwise been due pursuant to the relevant transactions).

For purposes of this Section 10.2.2, "Contract Vaue" means the amount of Gas remaining to be
ddivered or purchased on a Firm basis under a transaction multiplied by the Contract Price, and
"Market Vaue' means the amount of Gas remaining to be ddlivered or purchased on a Firm
basis under a transaction multiplied by the market price determined by the Non-Defaulting Party
in acommercidly reasonable manner. To ascertain the Market Vaue, the Non-Defaulting Party
may condder, anong other vauations, any or dl of the settlement prices of NYMEX Gas
futures contracts, quotations from leading deders in energy swep contracts, smilar sales or
purchases and any other bona fide third-party offers, dl adjusted for the length of the term and
differences in trangportation costs. A party shdl not be required to enter into a replacement
transaction(s) in order to determine the Market Vdue. Any extenson(s) of the term of a
transaction to which the parties are not bound as of the Early Termination Date (including but
not limited to "Evergreen” provisons and options to extend) shal not be considered in
determining Contract Vaues and Market Vaues. The rate of interest used in calculating net
present value shdl be determined by the Non-Defaulting Party in a commercialy reasonable

manner.

10.2.3. The Non-Defaulting Party shall seteff net or aggregate, as appropriate, any of and dl
amounts owing between the parties under Section 10.2.1 and, if applicable, Section 10.2.2,
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so that all such amounts are netted or aqggregated to a single liquidated

amount payable by one party to the other (the "Net Settlement Amount")

. At its option,

the Non-Defaulting Party may setoff any Net Settlement Amount owed to it against

any margin or other collateral held by it in connection with any credit

support obligation relating to this Contract.’

Section 10.2.4 below will be applicable unlessthe parties haveindicated

otherwisein the Base Contract.

10.2.4. Upon the occurrence of an Early Termination Date, the Non-

Defaulting Party may set-off, without prior notice to the Defaulting Party, any

Net Settlement Amount payable to the Defaulting Party against any amount(s)

payable by the Defaulting Party to the Non-Defaulting Party under any other

agreement or arrangement between the parties te-this-Contract—so-that-a-sueh-ameunts-are

10.2.5. If any obligation that isto be included in any netting, aggregation or

setoff pursuant to Section 10.2.3 or, if applicable, Section 10.2.4 is unascertained,

the Non-Defaulting Party may in good faith estimate that obligation and net, aggr egate or

This sentence appearsin bold and underlined text because it was moved to accommodate the new check box
approach to Section 10.2.4. Itisnot anew concept.

-6-

70002690v3



set-off, as applicable, in respect of the estimate, subject to the Non-Defaulting Party

accounting to the Defaulting Party when the obligation is ascertained.’

10.2.6. 16:24- The Non-Defaulting Paty shdl give notice that a liquidation pursuant to

Section 10.2 has occurred to the Defaulting Party no later than the Business Day following such
liquidation, provided that failure to give such notice shdl not affect the vdidity or enforcesbility
of the liquidation or give rise to any clam by the Defaulting party againg the Non-Defaulting
Party. The net amount due pursuant to Section 10.2.3 or, if applicable, Section 10.2.4
shdl be pad by the dose of business on the fifth (5th) Business Day following notice of the

Ealy Terminaion Date.

10.2.7. 1025 The parties agree that each transaction terminated and liquidated under
Section 10.2 shdl conditute a "forward contract” within the meaning of the United States
Bankruptcy Code and that Buyer and Sdller are each "forward contract merchants' within the
meaning of the United States Bankruptcy Code.

10.3. The Non-Defaulting Party's remedies under this Section 10 are the exclusive and sole remedies
of the Non-Defaulting Party with respect to the occurrence of any Early Termination Date Event

of Defadit.  10-4. Each party resarves to itsdlf dl other rights, sat-offs, counterclams and other
defenses which it is or may be entitled to arisng from the Contract.

Consideration should be given to adding the following additional concept to Section 10.2.5:

"Any amount not then due which isincluded in any netting, aggregation or setoff pursuant to Section 10.2.3
or, if applicable, 10.2.4 shall be discounted to net present value in acommercially reasonable manner
determined by the Non-Defaulting Party."

-7-

70002690v3



