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Will J. Johneon

Preaident

Visage Bhergy Corp.

5§345 Green WValley Circle

SuiLe 216

Culvar City, Californis 90220

Re: Funds Tranafer dgreemsnp
Dear ﬁill:

This lebber is writfen with respect to the arrangemsnt
Visage Epergy Corp. ("Visage™) has with ita suppliexs, the
rapurithagers of its product, and Union Esnk of californmia (the
rRank!"} . whereby the Bank bandles tranafars of funds for the
purchigs and sale of natural gas. You have asked us to evaluate
the riak that, in the ewvant of a bankruptoey by Visage, funds
subject to the arrangement would be part of Viesage's bankruptoy
2state, and the gas supplier would not he paid. The follewing
analysls reeponds to this requast, Tlezps note that thia lebtar
and the analy2ieg contained herein is furnished to vou selely for

your benefit, and i= not to be relied upen by any other person or
entity.

Dur analyais i=s hased on the following fachs and
assumptisons. Vigage purchaseg natural gas from suppliers (the
"Suppdler{al "} and markets and regells the gaz Lo third parties
(the YEspurchaseri{s)"}. A portion of the considearation paid to
Visage by the Repurchaeer is paid to the Supplier, and the
balance iz retained by Vigage ap itz profit on the sale. &s paxt
of the Bransaction the partlez enter ints btwo agreaments with the
Eank. First, a Model Funds Tranafer Rgent Agreement (an
"AgreBnenkt} is entered into among Visage, tne Bank and the
Supplier. Under the Agreement, when Visage and the Supplier
shrike a Jeal, che partiss nobify the Bank, and the Bank confixms
the transactiem =nd agress that it shall make paymeant to the
Supplier from funda recedwed from Visage'as Repurchaser. A sscond
Bgreement ig8 entered inko among visage, the Bank, and the
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Repurchaser, in which the Repurchassr agrees to pay for che goods
hy depositing the purchase price with the Bank, 7The Bank agrees
that, for the benefit of Visage, 1t will utilize funds received
to pay the Supplier. At the time of the sales, the Repurchasey
wires fundg bo = Bank Contyrol Account waintained ar the Bank. On
the next buginesz day after receiving the funda ehe Bapk (1)
wires te bthe Supplier its purchase price, and (2) remita the
balance temaining zftor thia payment to Vicage.

The Bank Conbrsal Account is a Cyps of account having cerbain
charactegistics. Acoording to incternsl Bank documents, Funds
depoBitad inbe Lhe acotunt are held for a specific purpose and
disburasments are controlled by the Bank. The snly authorised
mlignabories on the account are Bank officsrs, and the Bank is
onily authorized to disburse the funds in aceerdance with the
applicaible Agreements. At no time doss Visage have contrel over
funda. in the acgount intended for the Supplier, Ths Bank's
wribtten instructicons for opening a Bank Control Account octbabe
Lhat Ehe Bank's rpame must appear in the account title, and give
the following example: "ABC Co., Unjion BPank of Califarnia conbrol
hoesunt, Trustes=." In the case of bhe Bank Control Acosount
established for Visage, the acogunt is variously tikled "Union
Bank of California as Trangfer Agent for Visage Energy Corp.” (in
the Sank-Depositor Agreement) and "Visage Bnergy Coxp, Union Bank
of Califernia ¥A Titee, Control Account" . (&n Bank statements)

Az noted above, under the Agrecments, the funds the Bank
receives from bth= Repurchaser are disbursed on the next busipess
day. . Thus, any funds received are in the Account for only one
day. | Hewerthelessa, from time Co time Suppliers have expressed
cenoern that in the event Visage were bto File Bankrupkcy the same
day funda are deposited inte the Account by a Repurchaser, the
funds would be paxt of Visage's bankruptey egkate, and the
Supplier would not be paid. ¥You have asked na to evaluate the
likelitwsad of this oecuroing.

- Froperty held in trust by a bankroptoy debtor for ancther
iz not property of the dabtor's Fankruptcy =state available for
uge by the debtor or distribution to oredifora. fn eur view,
there is a epubstantial likelibeod that a court would find that
the Agrasmentsa and Bank Conbrol Account (collectively, bLhe "FTa")
cireate a trust, that Visage holds a portion of funds deposited
into the Bank Conbrcl Account as trustee for the bamefit of rhe
Supplier, and that the Supplier's beneficinl interest in, and
right Lo, the funds wowld ke undisturked by a bankiuptoy of
Visage.

The four sagaentizl elements of & trusk are (&} & trust

property, (b) a trusk purpase, {¢) one or more beneficiaries, and
(4 rhe intention to oreare a trusk. The FTA Seems to gatisfy
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each of the four requizements. Firgh, the funds deposited inko
Lhe Bank Conrtrol Account undoubtedly qualify a= trust property.
Second, the purpofe of the trust can be defined aa to give the
Supplier an immedfiate benefiszial Iinterest in the funds, thereby
#liminating the step of having legal and sgquitable title vesr
simulbaneougly in Vizage. Third, it is not difficult to identify
the Buprlier a2 a hensflelary of the arrangement.

Finally, the FTA indicates bhe parties’ inktentbion e oreate
a trust., Although the PTA does nobt explicicly state that the
deposited funds are held dn trust, it appears that the
Crangaction 1s structured as i is in exdser e give che Sepplier
arn interest in the funds from the moment chey are deposited. The
Eepurihaser depomits the fundes with the explisit understanding
that a portion of Che funds are inktended for the Supplier.
Viaage alse has this understending, and eszentially disclaima any
beneficial interest in fundg incended for the Supplisr. The
Supplier clearly expeocts te have an interest in, or right to, che
funds from the mement the deposit iz made. The role of the Bank
ag transfer agent can be viewed a= a mechanism for assuring che
Supplier thact Visage will act in accordanes with Loo duky as
Lrustee to disburse the funds to the Suppller. This is
acaomplished Oy Visage irrevocably inebrucsting the Bank, as ite

agent, bo disburse & specific portion of the funds to the
Supplier, .

Aside from Lhe overall expectations of the parties, specific
provigions and references in the documents estaklishing tha Bank
tontrel Account also indicate the intentien of Visage to create a
tyust. For example, bhe accoupk is varicusly titled *Visage
Energy Corp., Unisn Bank of California NA TTEE" (on the bank
ctatements) and "UR €L -- Union Bank as Tranafer Agent for visage
Energy Corp." {on the Bank-Depoeitecr Agreement) . I additicon,
the only authoriged signatories on the account zre afficars of
the Bank, aud the Bank ackneowledges that funds deposited sxe held
for a specific purpoze. The Bank zlso has instructad ik
offisera that it is appropyiate for & Bank Contral Account to
reflect the Bank a4 truates.

Beqause of references to the Bank as trustes, a cagse may
also be advanced that the FTA creates a trust having the Banl --
rather bhan Visage -- a9 trusktme. However, neither the Supplier
nor the Repurchaser are privy to these referencezs. In addition,
the Agreements inclwvde a provision whereby the parties
spaaifically appeint the Bapk as their agent, and conzistently
refer te the Bank as sn agent. It iz our view that the references
to Che Bank as a trustes in the Bank's intexnzl docuwnenbtd, and in
documents to which only Vigage 1a privy, are not likely to
overcome the intention expresszed in the Aoresmcnts that the Rank
is acting merely as an sgeng,
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Thers are additionsl doctrines Lhat could ba emploved to
pregexve the right of the Supplier ro claim funds on depogil in
the account. However, we view the trust theory oublined abeve z=
the most atraightforward.

The FTA nowhere skates expliciily that funds received aye
held in truer for the Suppller, leaving the door apen ts
argumenkts that thare was no intentien to create a Exust. Thea
parties, who are experieaced 1n business, could have pluinly and
Torthrightly stated their intention to oreabe a trust. The fact
that fhey did not do 8o would lend support Co the conclusion chet
A btrust yelationship was not interded. However, to the extent
there 15 any doubi regarding the parties’ intentiom, che
Agreements could be modliled to expressly stabe bhat the funds
deposited by the Repurchaser are haeld {albeit for cne day only]
by Wisage in trust for the henefit of the Supplier, This woueld
remove any uncertalnty and enhanee the likelihood of a court
Finding the existence of a trust, without altexing the sconomlos
or esscnee of the bransaction, For example, a sencence could be
agdded Lo Seokbion 3.1 that reada, "Funde yeceived from the Buyer's
repurchaser shall be held in trust ky the Buyer for the benefit
of the Seller to the extent of the purchase price owlng from the
Buyer ko the Seller »

Pleaze call if youw have any guestions, or wish to diacuss
the fortcaoing.

WVery truly youra,

(A

Meita Deal Prout

[ MDE
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DY FACSIMILE

Will J. Johngan

Pregidant

Vigage Bnezxgy Dorp.

£345 §reen Valley Circla
Fuite: 214

Culver Cipy, California 95220

Re: Punds Trgnafer aorestment

De=sx Will:

It wag dizappointing o learn that you axre still having a
hard time convincing your suppliers that, if Visage Energy filed
s bankprupbey, the suppiiers are protectsd againsk having those
funde in the Bank Controel Accsunt whicn are intended for them
drawn ints Vizage's baokruptey esstate. I am =surprised than they
apparently are not even willing to discusa wodification of the
Lerms’ of the Fundy Transfar Agresment and Bank Control hooounk to
tighten the axisting protectilone. Section 541 of the Bankruptoy
Code, and cases decided under this Section, unambiguously provide
that property held in truzgt by the debeor for another iz not
property of the debtor's bankruptcey escate. In fach, we ars
unaware of 4 cage where a court has found thatb property held b a
debtoy in Erust lg zvailable for wae by the debtor or a
bankruptey trustes. If the Bank Control RAccount and Funds
Transfer hgréesmenta are revized to expresely provide that the
purchase price, when deposited into the Bank Control Ascount, is”
held by Visage Elergy irn trust for the supplier, there should ke
no credible legal theory by which the Fundo could be
characterized 2& property of Visage's bankruptoy =state.

This letter =nd the above analysis are furrished to vou
solely for your benefit, and are not to be relied upen by any
other persen or entity. However, [ would be availabie ta discuss
with vouwx suppliers or theix gounsel the theory they helisve
would sermit the funds in gquescion Eo be pulled into Visage's
bapkruptey estate. If thera is a particular cagze that zaloes
concerns we would Ré happy to raview it, and see if there iz a
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waly fo atrugture the transaction to address any risks the
suppliera believe the cage presents.
Plasme call if youw hawve any guestions,
Yerv truly yours,

W% @M“"f

Mzikbta Deal Proul
sHMDEP
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